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Arising out of Order-in-Original No_As per Order Dated As per Order

Issued by Assistant Commissioner, Div-As per Order, Service Tax, Ahmedabad

5) SIe@dl BT 9 U9 Udi Name & Address of The Appellants

~ M/s. Gautam S Adani Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

G Yoop, SUTE Yo Td WATHR Aol ~aTaTeyesRor bl rdiet—
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

Rrira SR, 1004 &) HIRT 86 B Sial oniie B FIET S UNE @ O Hdi—

Under Section 86 of the Finance Act 1994 an appeal lies to :-

R &= die A Yo, SR Yod T4 AN Idieliy e &l 20, =g dvee
BIRUSH HHTSTS, FEU TR, FEAGEIG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0O-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.

(i) el <raReeer o o<t ofdfvam, 1994 & a1 86 (1) @ 3iavia andiar
HareR e, 1994 & w9 (1) & ofavfa FuiRa o adi- 5 § ar uldl § @
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Rerm g, a8 & Tifw widvite &3 §5 @ =i & We WMRRER & 7 4 Waifha §6
SUC & WU A S8l AATH] B A1, AT B HT AR T T FAFT BUT 5 ARG T SO B
& T8l WUY 1000/— W AT BRI | TTE QAR B AR, @I B AT SR SRR T G
HAY 5 TG IT 50 IRG T &l @l BUY 5000 /— BIT Aol 8l | el Fars & 717, &t B
HiTT 3R T AT AT FUY 50 ARG 97 SHH SIGT & I8 @Y 10000,/ — BT Foil BT |

(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/~ where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sector B%{p“f’f@pl ge where the bench of Tribunal is situated.
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(i)~ The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint.or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to
the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the ,
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
)] amount determined under Section 11 D:
(ii) amount of erroneous Cenvat Credit taken: ‘
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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In view of above, an appeal aga/i,nssyi' orders |
payment of 10% of the duty demanded wigr¥ di tYOQf duty ‘and penalty are in dispute, or

AN
i)

Ri%3
IT-p

penalty, where penalty alone is in dispubei.E

. OF THE




-

4 V2(ST) 110-111-112-155/A-IV/2014-15

ORDER-IN-APPEAL

Shri Gautam S. Adani, Shantivan, B/h. Karnavati Club, Mammatpura
Road, Off. S.G. Highway, Ahmedabad (hereinafter referred to as. “the
Appellant”), has filed the present appeals against the following Orders-in-
Original (hereinafter referred to as ‘impugned orders’) passed by the
Assistant Commissioners of Service Tax, Division-1 (previously Division-V
before restructuring), Ahmedabad (hereinafter referred to as ‘adjudicating

authority’) mentioned below;

Sr. | OIO No. OIO date Amount | Date of | Details of
_ - Adjudicating
No. of filing the authority

refund refund

claimed | claim

()

1 STC/Ref/08/DK jangid/AC/Div- 30.09.2015 | 40,819 30.03.15 Div-V, A'bad
V/15-16

2 STC/Ref/09/DK jangid/AC/Div- 30.09.2015 | 28,474 30.03.15 Div-V, A'bad
V/15-16

3 SD-01/Ref/40/AC/Gautam 17.11.2015 | 2,08,981 19.06.15 Div-1, A’bad
Adani/2015-16

4 SD-01/Ref/46/AC/Gautam 03.12.2015 | 23,689 19.06.15 Div-1, A’bad

Adani/2015-16

2 The facts of the case, in brief, are that the appellant had filed refund

claims mentioned above on the ground that they had wrongly paid Service

" Tax on procurement of services for construction of original work pertaining to

a single residential unit, under Section 11B of Central Excise Act, 1944 made’

applicable vide Section 83 of Finance Act, 1994.

3. On verification of documents it was seen that the appellant had used
the services of M/s. Hasanaly Fazalaly Lokhandwala, M/s. Shree Radhe Civil
& Fabrication Works, M/s. Bahadurbhai M. Rathod and M/s. Bhagyoday
Enterprise having Service Tax number AAHFM9O046RST001,
BOUPM8632KSD002, ABMPR1128DSD001 and AAVPP6456GSD001
respectively. The above service providers had issued invoices to the appellant

along with Service Tax at appropriate rate on assessable value.

4, The appellant, being recipient of the services, had claimed that the
exemption benefit under Notification No. 25/2012-ST dated 20.06.2012 was
available to the above mentioned service providers and accordingly, not
required to pay Service Tax. Since, the appellant had paid Service Tax to the
service providers, the former had filed the above mentioned refund claims
under the provisions of Section 11B of Central Excise Act, 1944 made

applicable vide Section 83 of Finalnﬁnﬁe‘gﬁgt 1994.

Ef2
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5. On verification of the claims, it was seen that it was the prerogative
of the service providers to avail the exemption and the recipient cannot claim
the exemption. Accordingly show cause notices dated 29.04.2015,
30.04.2015 and 24.07.2015 were issued to the appellant which were
adjudicated by the adjudicating authority. The adjudicating authority, vide
the impugned orders, rejected the refund claims stating that the appellant is
not entitled for the refund as the same was eligible to the service providers.

6. Being aggrieved with the impugned orders of rejecting the refund
amounts, the appellant filed the present appeal. The appellant claimed that
the ground raised in the impugned orders was that the service provider alone
had the right to avail exemption. That the appellant had not claimed the
exemption under refund claim. The exemption notification is the ground on
which it was claimed that the Service Tax, not payable, was paid and
therefore, refundable. Ordinarily, the service provider should have claimed
exemption or having incorrectly paid the Service Tax, should claim refund.
Since, the burden of tax was borne by the appellant; therefore, the appellant
had stepped into the shoes of the service providers and entitled to the refund

claims.

7. Personal hearing in the case was granted on 19.04.2016 wherein Shri
S. J. Vyas, Advocate, on behalf of the appellant appeared before me and
reiterated the contents of appeal memorandum. He also stated that in the
impugned order number SD-01/Ref/40/AC/Gautam Adani/2015-16 dated
17.11.2015, it is the duty of the department to ask the service provider to

deposit Service Tax collected from the service recipient.

8. I have carefully gone through the facts of the case on records, grounds
of the appeal, and written submission put forth by the appellant as well as
oral submission made at the time of personal hearing. Looking to the facts of

the case, I proceed to decide the case on merits.

9. In the present case, I find that the appellant had decided to file the
claims of refund on the ground that as per exemption Notification No.
25/2012-ST dated 20.06.2012, the service providers were not supposed to
pay Service Tax and therefore, the no Service tax would have been collected

from the appellant by the service providers. In view of the above, I would like

to mention below the related contents of the said notification for proper

clarity;

& “4/1.-,153 p&ﬁ‘o
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G.S.R......(E).- In exercise of the powers conferred by sub-
section (1) of section 93 of the Finance Act, 1994 (32 of 1994)
(hereinafter referred to as the said Act) and in supersession of
notification number 12/2012- Service Tax, dated the 17" March,
2012, published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the
17" March, 2012, the Central Government, being satisfied
that it is necessary in the public interest so to do, hereby
exempts the following taxable services leviable thereon
under section 66B of the said Act, namely:-

1. Services provided to the United Nations or a specified
international organization;

2. Health care services by a clinical establishment, an
authorised medical practitioner or para-medics;

3. Services by a veterinary clinic in relation to health care
of animals or birds;.......ccceevinn.

.......... 14. Services by way of construction, erection,
commissioning, or installation of original works pertaining
tO,"

(a) an airport, port or railways, including monorail or metro;

(b) a single residential unit otherwise than as a part of
a residential complex;

(c) low- cost houses up to a carpet area of 60 square metres

" per house in a housing project approved by competent authority

empowered under the 'Scheme of Affordable Housing in

Partnership' framed by the Ministry of Housing and Urban
Poverty Alleviation, Government of India;

(d) post- harvest storage infrastructure for agricultural
produce including a cold storages for such purposes; or

(e) mechanised food grain handling system, machinery or
equipment for units processing agricultural produce as food stuff
excluding alcoholic beverages;.............

In the above notification, it can be seen that the services listed are exempt
from payment of Service tax. Thus, it is quite clear to comprehend that
whether the service providers opt for the exemption or not, the services
provided under the above notification are exempted from payment of Service
tax. Therefore, no question of payment of Service Tax arises on the part of
the service provider and hence whatever amount of Service Tax has been
collected by the service providers from the appellant needs to be refunded
back. The adjudicating authority, in the impugned orders, has verified the
circumstances of the refund claims in light of the service providers instead of
the appellant. The adjudicating authority, keeping in mind the Notification No.
25/2012-ST dated 20.06.2012, should have granted the refunds after proper

verification of documents of the appellant.

10. Thus, in view of diicﬁsj,o at Para 9 above and in the fitness of things,
pre(@feﬁ?é%e; and the matter to the Adjudicating
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Authority to give independent findings on the said issues raised by the
appellant before me and also such other material that may be produced by
the appellants in support of their contention. In the event of such materials
being placed before the Adjudicating Authority, the same shall be considered
in accordance with law. The appellant is also directed to put all the evidences
before the Adjudicating Authority in support of their contention as well as any
other details/documents etc. that may be asked for by the Adjudicating
Authority when the matter is heard in remand proceedings before the

Adjudicating Authority.

11. The appeal filed by the appeliant is disposed off accordingly.

(UmHANKER) @)

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To, _
Shri Gautam S. Adani,

Shantivan, B/h. Karnavati Club,
Mammatpura Road, Off. S.G. Highway,

Ahmedabad- 380 058

Copy To:~

1. The Chief Commissioner, Central Excise, Ahmedabad zone,
Ahmedabad.

2, The Commissioner, Service Tax, Ahmedabad.

3. The Dy./Assistant Commissioner, Service Tax, Division-I, Ahmedabad.

4. The Assistant Commissioner(Systems), Service Tax,, Ahmedabad .

5~ Guard File.

6. P.A. File.
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