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ol4lclchctf cf5T .=rT1f ~ "CJ'dT Name & Address of The Appellants
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) z r@ta sr?gr v srige aoh{ ft anf fa nferart at sr@la RRRa Tar
"flcITTITt-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

ftj-Jiq ai~,1994 cffi- mxr 86 cf> 3ldTIB GfCf@ cf51" RY" cf> tJNr c/51" w~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

qfa et#tr # var re, Ura zyc vi hara 3ft#t =nrznf@raw 3j. 2o, qea
t51ffclce>1 cbA.{1'3°-s, ~ -.::rN, \"l-W--lcilisilci-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

0 (ii) 3r4lat; nrnf@raw a,t fafa srf@f1, 1994 c/51" mxr 86 (1) cf> 3ldTIB GfCf@
~ Pllll-llcJ<>1"i, 1994 # fu 9 (1) cf> 3ldTIB~ 1:pJl=f ~."el"- 5 if ar ,fat cffi"
ur aft gd .Gr rr fa or?r a fas4 rah #t n{ zl st ufji
3#t uft a1Reg (Gi a gas ufra mTI ."ITT<fr) 3TR x=ril2:f j fa en i znrzn@rau al -'ll Ill 4"1 d
ft{!ffl" %, cfITT * "fffem fllcf\JJf.icjj a a#a arafl a rzra vfhzr x'\ ~'<!s!iFcl,a ~
Ir #a urei hara #t mi, ans at -.:ri<T 31N wm:rr ·ran if5Ir q; 5 era 4T \:ffffi cpl[
% cf6T ~ 1 ooo / - #)g hurt zhfti ui hara #l ni, ants at "l=JilT 31N wm:rr ·rnr urfar
5T, 5 TI IT 50 GTI lq 'ITT "ITT ~ 5000 /- #Sh hr4 ihft1 uzt hara al mi, an #Rt
"l=JilT 31N WITTIT ·TIT uf+IT q, 50 lg IT Ura vnll & aeiT; 1000o / - ffl~ "ITT1fr I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of-crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sector B:

0

~~where the bench of Tribunal is situated.
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(iii) ~~,1994 ct)- tJRT 86 ct)- ~-tJRT3TT Pi (2) # 31cfT@ 3fCfle;r ~
Pilll-flqc1"1, 1994 cfi ~ g (2~) cfi 31cfT@ Rmfur Lpfij \ffi.tr.-7 if c&1- \rJT tlcfi1ft -qct ~ w~
~,,~ WTR~ (~) cfi~ct)-~ (0IA)( i3x=rlf ~~~ 'ITT<fr) 3ITT'.3TCR
~. ·~ / ~~ 31~ A219k ~ WfR ~. 3Tlfu;fm~~ 3TfcR;:r ffi
cfi 001" tc1° ~ ~ (010) ct)-.~~ 'ITT<fr I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. zrenizitfera nrznrazl yea rf@)rfm, 1975 ct)- ~ Qx~-1 cfi 31cfT@ Rfi ~
~per 3r?gr vier hf@rat a# 3mar #6 fa u xii 6.50/- trfi" cpf .-llll!IC'lll ~~
"C'l<TT N-'IT~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. «tr gca,n zyca vi hara ar@#tu +nznfeavur (arffafe) Rama1a, 1982 if ~
-qct 3rr iif@ea mcai at aRfam cf@" R<PTT c&1- 3jh sfh ear 3affa fau srar ?m

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tar green, hctr 3eu grn vi aas 3rhzr urf@aw (atria h tJFrr 3fCfrr;rr m~ <R"

hc&tar 5=ura rca 3rf@0era, y&yy fr ear 39n a3iaifa#rain-) 31f@9f1a 2erg(cry #r in
29) f@aia: a.a,2y st Rt f#tr3f20fr,a, r&&y Rt nu s h3iavaaa at aftma#a{ &, rt
fc:tm c1?r cJTtwr-mw~ cn{cTT~ i, 6fQRf ftn"~ '1.TIU m 3iaiia sm#sarr 3rh@r er ufr
arqtwu3rf@racagt

hcc4tr 3euz rcaviaah3iaaan fata rcn"fr gnfa?_
(i) '1.TIU 11 tr m 3iaiia ffifa taa
(ii) rd sa Rs fr n arra uf
cm) ~~ fo-l<Jcl-l1c1('!"1 ·h fer,a G a 3iaa hr vaa

¢ .mar qgrf zr f zr arr h# IDml1cf fmlm (fi". 2) 31f@01rm, 2014 m 3ffid=a:r * wr~
3flfrcmr~m~BJ~~3i9ff 'C!cf 3fll'mcnl"~c=ittM1

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat c·redit Rules.

c:::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) srif ,z 3merhu 3rdufau ha si areas 3rerar arras znrvs
Rafa taair fagz rcns h 10% rareru alt srzhaus fa1fea tar avgh
10%21au cfTT .;:rn:r~t1 .

3iqa,>%a7%
4(1) In view of above, an appeal agaY]stJ~'~r-\s.~l{ lie before the Tribunal on
payment of 10% of the duty demanded 1i[.e d~tY,1q~ du ¥. -~nd penalty are in dispute, or
penalty, where penalty alone is in disput\_:t;, ;J;l f,J}
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, ORDER-IN-APPEAL

Shri Gautam S. Adani, Shantivan, B/h. Karnavati Club, Mammatpura

Road, Off. S.G. Highway, Ahmedabad (hereinafter referred to as "the

Appellant"), has filed the present appeals against the following Orders-in

Original (hereinafter referred to as 'impugned orders') passed by the
Assistant Commissioners of Service Tax, Division-I (previously Division-V
before restructuring), Ahmedabad (hereinafter referred to as 'adjudicating

authority') mentioned below;

Sr. OIO No. OIO date Amount Date of Details of

No. of filing the Adjudicating
authority

refund refund

claimed claim

<
1 STC/Ref/08/DK jangid/AC/Div 30.09.2015 40,819 30.03.15 Div-V, A'bad

V/15-16

2 STC/Ref/09/DK jangid/AC/Div 30.09.2015 28,474 30.03.15 Div-V, A'bad

V/15-16

3 SD-01/Ref/40/AC/Gautam 17.11.2015 2,08,981 19.06.15 Div-I, A'bad

Adani/2015-16

4 SD-01/Ref/46/AC/Gautam 03.12.2015 23,689 19.06.15 Div-I, A'bad

Adani/2015-16

The facts of the case, in brief, are that the appellant had filed refund

claims mentioned above on the ground that they had wrongly paid Service
Tax on procurement of services for construction of original work pertaining to

a single residential unit, under Section 11B of Central Excise Act, 1944 made

applicable vide Section 83 of Finance Act, 1994.

0 3. On verification of documents it was seen that the appellant had used
the services of M/s. Hasanaly Fazalaly Lokhandwala, M/s. Shree Radhe Civil
& Fabrication Works, M/s. Bahadurbhai M. Rathod and M/s. Bhagyoday
Enterprise having Service Tax number AAHFM9046RST001,

BOUPM8632KSD002, ABMPR1128DSD00 1 and AAVPP6456GSD001

respectively. The above service providers had issued invoices to the appellant

along with Service Tax at appropriate rate on assessable value.

4. The appellant, being recipient of the services, had claimed that the
exemption benefit under Notification No. 25/2012-ST dated 20.06.2012 was
available to the above mentioned service providers and accordingly, not
required to pay Service Tax. Since, the appellant had paid Service Tax to the
service providers, the former had filed the above mentioned refund claims

under the provisions of Section 11B of Central Excise Act, 1944 made

applicable vide Section 83 of Finance/Act 1994.

..$..
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5. On verification of the claims, it was seen that it was the prerogative

of the service providers to avail the exemption and the recipient cannot claim
the exemption. Accordingly show cause notices dated 29.04.2015,
30.04.2015 and 24.07.2015 were issued to the appellant which were

adjudicated by the adjudicating authority. The adjudicating authority, vide
the impugned orders, rejected the refund claims stating that the appellant is

not entitled for the refund as the same was eligible to the service providers.

6. Being aggrieved with the impugned orders of rejecting the refund
amounts, the appellant filed the present appeal. The appellant claimed that

the ground raised in the impugned orders was that the service provider alone

had the right to avail exemption. That the appellant had not claimed the

exemption under refund claim. The exemption notification is the ground on
which it was claimed that the Service Tax, not payable, was paid and
therefore, refundable. Ordinarily, the service provider should have claimed

exemption or having incorrectly paid the Service Tax, should claim refund.

Since, the burden of tax was borne by the appellant; therefore, the appellant
had stepped into the shoes of the service providers and entitled to the refund
claims.

0

7. Personal hearing in the case was granted on 19.04.2016 wherein Shri
S. J. Vyas, Advocate, on behalf of the appellant appeared before me and

reiterated the contents of appeal memorandum. He also stated that in the

impugned order number SD-01/Ref/40/AC/Gautam Adani/2015-16 dated

17.11.2015, it is the duty of the department to ask the service provider to
deposit Service Tax collected from the service recipient.

8. I have carefully gone through the facts of the case on records, grounds
of the appeal, and written submission put forth by the appellant as well as

oral submission made at the time of personal hearing. Looking to the facts of
the case, I proceed to decide the case on merits.

9. In the present case, I find that the appellant had decided to file the
claims of refund on the ground that as per exemption Notification No.
25/2012-ST dated 20.06.2012, the service providers were not supposed to

pay Service Tax and therefore, the no Service tax would have been collected
from the appellant by the service providers. In view of the above, I would like
to mention below the related contents of the said notification for proper
clarity;

0

New Delhi, the 20 June, 2012 '
:1:t'1
';; '-JM-K
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"Notification No. 25/2012-Service7Tax;
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0

G.S.R......(E).- In exercise of the powers conferred by sub
section (1) of section 93 of the Finance Act, 1994 (32 of 1994)
(hereinafter referred to as the said Act) and in supersession of
notification number 12/2012- Service Tax, dated the 17" March,
2012, published in the Gazette of India, Extraordinary, Part II,
Section 3, Sub-section (i) vide number G.S.R. 210 (E), dated the
17 March, 2012, the Central Government, being satisfied
that it is necessary in the public interest so to do, hereby
exempts the following taxable services leviable thereon
under section 66B of the said Act, namely:-

1. Services provided to the United Nations or a specified
international organization;

2. Health care services by a clinical establishment, an
authorised medical practitioner or para-medics;

3. Services by a veterinary clinic in relation to health care
of animals or birds; .

..........14. Services 'by way of construction, erection,
commissioning, or installation of original works pertaining
to,

(a) an airport, port or railways, including monorail or metro;

{b) a single residential unit otherwise than as a part of
a residential complex;

(c) low- cost houses up to a carpet area of 60 square metres
· per house in a housing project approved by competent authority
empowered under the 'Scheme of Affordable Housing in
Partnership' framed by the Ministry of Housing and Urban
Poverty Alleviation, Government of India;

(d) post- harvest storage infrastructure for agricultural
produce including a cold storages for such purposes; or

(e) mechanised food grain handling system, machinery or
equipment for units processing agricultural produce as food stuff
excluding alcoholic beverages;.............."

In the above notification, it can be seen that the services listed are exempt

from payment of Service tax. Thus, it is quite clear to comprehend that

whether the service providers opt for the exemption or not, the services

provided under the above notification are exempted from payment of Service

tax. Therefore, no question of payment of Service Tax arises on the part of
the service provider and hence whatever amount of Service Tax has been

collected by the service providers from the appellant needs to be refunded
back. The adjudicating authority, in the impugned orders, has verified the

circumstances of the refund claims in light of the service providers instead of

the appellant. The adjudicating authority, keeping in mind the Notification No.

25/2012-ST dated 20.06.2012, should have granted the refunds after proper

verification of documents of the appellant.

10. Thus, in view of discuss' ra9 above and in the fitness of things,
it would be just and p nd the matter to the Adjudicating
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Authority to give independent findings on the said issues raised by the
appellant before me and also such other material that may be produced by
the appellants in support of their contention. In the event of such materials
being placed before the Adjudicating Authority, the same shall be considered

in accordance with law. The appellant is also directed to put all the evidences
before the Adjudicating Authority in support of their contention as well as any

other details/documents etc. that may be asked for by the Adjudicating
Authority when the matter is heard in remand proceedings before the

Adjudicating Authority.

11. The appeal filed by the appellant is disposed off accordingly.

d..' (UMA SHANKER)
COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.
ATTESTED

.D

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,
Shri Gautam S. Adani,

Shantivan, B/h. Karnavati Club,

Mammatpura Road, Off. S.G. Highway,

Ahmedabad- 380 058

Copy To:-

1. The Chief Commissioner, Central Excise, Ahmedabad zone,
Ahmedabad.

2. The Commissioner, Service Tax, Ahmedabad.
3. The Dy./Assistant Commissioner, Service Tax, Division-I, Ahmedabad.
4. The Assistant Commissioner(Systems), Service Tax,, Ahmedabad
5<Guard File.

6. P.A. File.
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